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Re: Interconnection and Resale Obligations Pertaining to Commercial
Mobile Radio Services, CC Docket No. 94-54

Dear Mr. Caton:

Cellexis International, Inc. ("Cellexis") met late yesterday afternoon,
December 19, 1996, with John Cimko and Nancy Boocker of the Wireless Bureau.
This notice is being filed today, December 20, 1996, due to the late hour of the
meeting.

In yesterday's meeting, Cellexis presented its position with respect to the
above-referenced proceeding and shared the attached presentation. In addition,
Cellexis discussed the concerns raised in its Formal Complaint and Emergency Motion
for Temporary Relief against Bell Atlantic NYNEX Mobile Systems, Inc. et al. filed
today. A copy of the Complaint and the Motion are attached for inclusion in the record
in the above-captioned proceeding.

Should you have any questions, please feel free to call.

Respectfully submitted,

Alfred M. Mamlet
Colleen A. Sechrest

Enclosures

cc: John Cimko
Nancy Boocker
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BACKGROUND

• BELL ATLANTIC ENCOURAGED CELLEXIS TO
LAUNCH IN WASHINGTON-BALTIMORE

• BANM TRIED TO CANCEL CONTRACT

• LITIGATION LED TO NEW CONTRACT

• BANM WILL CUT OFF CELLEXIS 2/19/97

• CELLULAR ONE AND SPRINT SPECTRUM
WILL NOT INTERCONNECT



An aC(lvanon Icc 01530 Jl'pli~5 Toll Jnd airtIme rr~c numbers
are always 91l *611. * BAM. * 220 and 1-800-832-4820
Bell Atlantic NYNEX Molllk reserv~s Ihe nght 10 lermmale
~IT\'il"t~ if the accoum (~)1l1,Uns a $0 balance after 90 days
I ;h.h nedit card prep;lid amount expires 1\\'0 ml)nth~ Irom

;1_ I)i" (It", !~~ ,-,!;J P..li m.:nl H\l,ll)lln:~ . \:l~ lan hl :ILII'O,":

..

I '.1..

," - "\.- .~

----..----_.,-_._-.-.. _- .. ~_._. !

'C'll-MM-<J!Q6 "'19% 8'!!! ""Iontie NYN£X Mobile
',':- :~F: ~n;··;



. i

!' ,'uril\ l:"posil

T~e MobileMinutes Card:

MohileMinules is another
inno\'ative idea from the leader
in cellular phone service.
Add it all up. The MobileMinutes
Card offers convenience, confi
dence, and it makes controlling
your cellular cost easy. It's just one
more way we're responding and
innovating to meet your cellular
calling needs.

Just dial 1-800-832-4820 or *BAM
(*226) from your cellular phone (toll
and airtime frec). Have your credit card
ready and tell us how much time you
would like to purchase. We will
process your payment on-line and
update your balance immediately.
Nothing could be easier.

Or if you prefer to pay cash, you
can visit anyone of our
Bell Atlantic NYNEX Mobile
Communicalions Stores listed on lhe
back page to purchase a new card.
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You will hear a reminder tone four
minutes before all the minutes on
your card are used up. This tone will
be repeated every minute thereafter.
So you have ~ime to end your call .

It's now time for you to purchase
more MobileMinutes.
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The MobileMinutes Card ""rill automati
cally tell you how much lime you have
left [Q talk each time you place a call.

The MobileMinutes card can adjust
to your hfestyle. Service is available in
$50 and $75 amounts. So depending
on your personal calling needs, you
may purchase as little or as much
as you need.

Cellular S('rvicc~

"ithout Surpnse...
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Sign up for the MobileMinutes Card
and know eXllcdy what your costs
will be - no surprises. Because when
you par up from, you will never,
ever receive a cellular phone bill.

Calls made \\'ithin your local calling area:
• Local calls - $1 per minute
• Long distance - an additional

25<r per minUle
Calls nude olltside your local call1l1g area:

• 'fi 1.1.)5 per minute

The MobileMinutes Card gives you
the same convenience and quality .
cellular service that you expect from
Bell Atlantic NYNEX Mobile -the leader
in cellular service.

o:J

t·

:: lr;\cl
, .

, .. \1\ L.tI
, '

• '"l

r)a\ a~ \ (Hi g{ l

PUb lUll In ,onlro'
.~ "':',,\?, ...,.I",---

[ H ... " '." 1. I.,_V:"l· \' "-_ ..~,

Eas\ I() <.Jet .;.,~.

u{ )\\" \'Clli It

It's the prepa.id c~l1ular servi~e

that allows you to comrol your
ti'sage and costs. With the
Mohiletvlinutes Card, you decide
what you want to spend and how
Ion,!:!; yotl want to talk. The
MobileMinulcs Card will keep
track of all your calls for you,

Activating your cellular phone on
the MobileMinutcs Card couldn't.
he easier because Ihl'\c is:
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DISCRIMINATION

• BANM IS UNLAWFULLY DISCRIMINATING
AGAINST CELLEXIS - 202(a)

~ BANM MOBILE MINUTES PROGRAM

... BANM MOBILE DIRECT PROGRAM

• DISCRIMINATION FINDING WOULD NOT
IMPLICATE INTERCONNECTION POLICY
ISSUES



ADDITIONAL BANM VIOLATIONS

• UNREASONABLE AND UNJUST PRACTICE
VIOLATES CELLULAR RESALE POLICY 
201(b)

• FAILURE TO MAKE REASONABLE
INTERCONNECTION - 332(c)(1 )(8)
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

)
CELLEXIS INTERNATIONAL, INC., )

)
Complainant, )

)
v. ) File No. E-

)
BELL ATLANTIC NYNEX MOBILE )

SYSTEMS, INC. )
)

and )
)

CELLCO PARTNERSHIP )
)

and )
)

WASHINGTON D.C. SMSA LIMITED )
PARTNERSHIP )

)
Defendants. )

)

FORMAL COMPLAINT

Cellexis International, Inc.

Douqlas Fougnies
PresIdent and CEO
4625 South Ash Avenue
Suite H-S
Tempe, AZ 85282
(602) 664-1050

Alfred M. Mamlet
Colleen A. Sechrest
Steptoe & Johnson LLP
1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 429-3000

Its Attorneys

Dated: December 20, 1996



SUMMARY

The Complainant, Cellexis International, Inc. ("Cellexis" or "Complainant")

currently provides interstate and intrastate prepaid cellular service to credit-impaired

customers in the Washington D.C. - Baltimore area by interconnecting its switch to the

Bell Atlantic NYNEX Mobile Systems, Inc. ("BANM") network via a T-1 line. This switch

allows Cellexis to verify that its customers have sufficient funds to place the call,

eliminating the credit risk. BANM has now decided to terminate Cellexis'

interconnection so it can promote its own $1.00 per minute prepaid service after it

eliminates competition from Cellexis' service -- which, at $.49 per minute peak, $.39 per

minute off-peak, is less than half the BANM price. BANM's decision violates Sections

202(a), 251 (a), 202(b) and 332(c)(1 )(B) of the Communications Act.

First, BANM's decision to terminate Cellexis' interconnection is

discriminatory under Section 202(a) of the Communications Act and the Commission's

explicit policy on cellular resale as it: (1) refuses to allow Cellexis to continue offering

services that BANM itself has begun to offer (at more than twice the price) through its

Mobile Minutes program; and (2) refuses to allow Cellexis to interconnect to its network

in the same way that BANM permits other entities to interconnect through its Mobile

Direct program.

Second, BANM's decision is a clear violation of Section 251(a), one of

the new provisions recently added by Congress in the Telecommunications Act of

1996. Congress required all telecommunications carriers, including CMRS providers,

"to interconnect directly or indirectly with the facilities and eqUipment of other

telecommunications carriers." BANM thus has an explicit statutory obligation to

maintain Cellexis' interconnection.

Third, BANM's decision is unreasonable under Section 201 (b) because it

prevents Cellexis from exercising its right, under Commission policy, to interconnect



with BANM's network in ways which do not adversely affect BANM's ability to serve the

public. As Cellexis' current interconnection with the BANM network inflicts no harm on

BANM or its ability to serve the public, BANM cannot reasonably terminate this

arrangement.

Cellexis is aware that the Commission has tentatively indicated that it

would not mandate a CMRS switched resale requirement. However, the Commission

based this statement on circumstances that do not apply here, including the existence

of a highly competitive CMRS market and the uncertainties and costs of requiring

CMRS providers to unbundle their services. In particular, Cellexis is faced with a tightly

closed market: to date, no other CMRS provider in the Washington-Baltimore area has

agreed to interconnect with it even though its existing interconnection arrangement with

BANM demonstrates that to do so is neither speculative nor costly. In short, BANM's

current position remains unreasonable under Section 201 (b).

Fourth, BANM's decision to cut off Cellexis violates Section 332(c)(1 )(B)

of the Communications Act, which obligates carriers to entertain reasonable

interconnection requests. BANM's continued refusal to even discuss Cellexis' request

clearly contradicts this express requirement.

Based on the above, Cellexis requests that the Commission issue an

order finding BANM's decision to cut off Cellexis to be unreasonable and discriminatory

in violation of the Communications Act and Commission policyI and ordering BANM to

conduct good-faith negotiations aimed at maintaining Cellexis current interconnection.

In a separate motion filed concurrently, Cellexis asks the Commission to order BANM

not to terminate the existing interconnection of Cellexis' equipment directly to the

BANM network and cut-off Cellexis and its customers until the Commission issues a

final decision on this Complaint.

- ii -
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I.

1.

INTRODUCTION

The Complainant, Cellexis International, Inc. C'Cellexisll or "Complainantll)

provides interstate and intrastate prepaid cellular service to credit-impaired customers

in the Washington D. C. - Baltimore area by interconnecting its switch to Defendants',

Bell Atlantic NYNEX Mobile Systems, Inc., Cellco Limited Partnership, and Washington
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D.C. SMSA Limited Partnership (collectively IlBANMIl or "Defendant") network via a T-1

line. This switch allows Cellexis to verify that its customers have sufficient funds to

place the call, eliminating the credit risk. BANM has now decided to terminate Cellexis'

interconnection on February 19, 1997 so it can promote its own new $1.00 per minute

prepaid service after it eliminates competition from Cellexis' service -- which, at $.49

per minute peak, $.39 per minute off-peak, is less than half the BANM price.11

2. Accordingly, Cellexis, pursuant to 47 C.F.R. §§ 1.720-1.722, hereby

enters a Formal Complaint against BANM for willful violation of Sections 201 (b), 201 (a)

and 332(c)(1 )(B) of the Communications Act of 1934, as amended (the "Act"), and for

violation of the Federal Communications Commission's policy concerning the resale of

cellular communications services.it In support of this complaint, the following is shown:

II.

3.

PARTIES

Complainant, Cellexis International, Inc. is an Arizona corporation having

the following address:

Cellexis International, Inc.
4625 South Ash Avenue
Suite H-S
Tempe, AZ 85282
(602) 664-1050

11 All new subscribers are offered Cellexis' $0.49 peak/$0.39 off-peak rates. Some
existing customers remain subscriber under plans at higher rates. Peak times are
Monday through Friday, 7:00 a.m. - 9:00 p.m., excluding some major holidays.
Activation, programming and monthly access fees apply.

it In the Matter of Amendment of Parts 2 and 22 of the Commission's Rules
Relative to Cellular Communications System, 86 F. C. C. 2d 469, 511 (1981) ("CellUlar
Resale Decision").
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Complainant is a switch-based reseller of interstate and intrastate cellular service in the

Washington, D.C. and Baltimore, Maryland metropolitan statistical area (ItMSAIt) and as

such is a commercial mobile service (ItCMRSIt) provider and a common carrier.~

4. Defendant, Bell Atlantic NYNEX Mobile Systems, Inc., a Delaware

corporation, Cellco Partnership, a Delaware partnership and Washington D.C. SMSA

Limited Partnership, a Virginia partnership have the following address:

Bell Atlantic NYNEX Mobile Systems, Inc.
Cellco Partnership
Washington D.C. SMSA Limited Partnership
180 Washington Valley Road
Bedminster, NJ 07921
(908) 306-7392

Defendant is the wireline cellular mobile telephone licensee for the Washington, D.C.

and Baltimore, Maryland metropolitan statistical area (ItMSAIt) and, as such, is a

common carrier prOViding cellular service on an intrastate and interstate basis subject

to Titles I and " of the Act, and as a radio licensee subject to Title III of the Act.

5. No suit has been filed in any court or before any other government

agency on the basis of the same cause of action set forth herein.

~ 47 C.F.R. § 20.7 defines Itunlicensed services ... such as the resale of
commercial mobile radio servicell as IImobile services within the meaning of Sections
3(n) and 332 of the Communications Act. 1t Furthermore, 47 U.S.C. § 332(c)(1 )(A)
states that IIA person engaged in the provision of a service that is a commercial mobile
service shall, insofar as such person is engaged, be treated as a common carrier for
purposes of this Act. II See also Implementation of Sections 3(n) and 332 of the
Communications Act. Regulatory Treatment of MoLWe Services, 9 FCC Rcd. 1411, ~ 37
(1994) (concluding IIthat mobile resale service is included within the general category of
mobile services as defined by Section 3(n) and for purposes of regulation under
Section 332").



III.

6.

JURISDICTION

The FCC has jurisdiction over this Complaint pursuant to 47 U.S.C.

§§ 154(i), 201, 202, 206, 207, 208, 209, 303(r), 309(a), 314, 332(c)(1)(B).~ The

Commission also maintains jurisdiction over complaints alleging violations of its cellular

resale policy.~

IV.

7.

FACTS

Cellexis, based in Phoenix, Arizona, is a switched-based reseller, offering

interstate and intrastate prepaid cellular service through BANM's network. From 1987

until 1996, Cellexis was an authorized agent for Bell Atlantic NYNEX Mobile and its

predecessor, Bell Atlantic Mobile ("Bell Atlantic"), in the Southwest Region.§[

8. In the course of selling cellular phone service, Cellexis' founder, Douglas

V. Fougnies, noticed that between 20 and 25 percent of the applicants for cellular

phone service did not meet the credit criteria established by the carrier. These

applicants effectively were precluded from having cellular telephone service. In

~ The Commission also has jurisdiction pursuant to Footnote 213 of the Notice of
Proposed Rule Making and Notice of Inquiry in CC Docket No. 94-54, which states:
"Until any such generic rules [governing CMRS-CMRS interconnection] are adopted,
we will, of course, entertain any request to order interconnection pursuant to Section
332(c)(1 )(B) on a case-by-case basis." !D.J:LEgual Access and Interconnection
Obligations Pertaining to Commercial Mobile Radio Service, 9 FCC Red 5408, 5458, n.
213 (1994).

§!. See Cellular Marketing. Inc. v. Houston Cellular Telephone Co., 4 FCC Red
6667 (1989).

§l Unless otherwise indicated, the facts set forth in this Complaint are verified
through the attached Affidavit of Douglas Fougnies (Exhibit 8).
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response to this perceived market need, Mr. Fougnies, in early 1993, developed the

proprietary technology and system which allows customers to pre-purchase airtime.

This prepaid cellular phone system eliminates the credit risk associated with standard

cellular service, and thus enables millions of credit-impaired members of the public to

receive cellular service. It also meets the needs of others, such as businesses, who

wish to limit the cellular calls of its employees, and those who wish to reduce the risk of

cellular "roamer" fraud.

9. To operate the Cellexis System, Cellexis must enter into an arrangement

with a carrier in each market which allows access to local cellular phone numbers and

airtime. Such an agreement was first reached with Bell Atlantic in the fall of 1993,

when Bell Atlantic's representatives approved Cellexis' first product, a cellular phone

with a chip installed that would shut off the phone when the prepaid airtime had run out.

Cellexis introduced this phone into the Phoenix market in early 1994.

10. Subsequently, Cellexis developed a system which did not require any

modifications to the cellular phone itself. Bell Atlantic's representatives verbally

approved first the analog, and then the digital, versions of this system for use in the

Southwest region in connection with Bell Atlantic's "Mobile Direct" product, through

which defendant permitted businesses to interconnect PBXs with Bell Atlantic's network

in a manner (i.e., through a ''fixed use T-1 line") that is virtually identical to the Cellexis

System. With Bell Atlantic's knowledge and agreement, Cellexis installed and tested
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its T-1 line, and put its System into service in the Southwest. Cellexis initiated this

service under its existing agency contract with Defendant.

11. In late 1994 and early 1995, at the same time that Cellexis was

introducing its System in the Southwest, it had several discussions with Bell Atlantic

about the possibility of forming a strategic alliance. During that time, Bell Atlantic

conducted a "due diligence review" of the Cellexis System operation. During these

discussions, Bell Atlantic representatives suggested Washington-Baltimore area as a

logical market for the Cellexis System, and stated that if Cellexis wanted to enter that

market it should do so as a Bell Atlantic Reseller. Pursuant to this suggestion, On

March 6, 1995, Cellexis submitted to Bell Atlantic an Application for Reseller Status,

together with a copy of Cellexis' business plan for prepaid cellular service.

12. On April 11, 1995, Bell Atlantic sent a letter to Cellexis approving its

reseller status for the Washington/Baltimore areas, provided Cellexis supplied a

$150,000 certificate of deposit and two executed copies of Bell Atlantic's standard

Wholesale Service Agreements for the two areas. These Agreements were drafted by

Bell Atlantic without any input from Cellexis as to any of the contract's terms, except for

the economic provisions.

13. Cellexis submitted the executed the Wholesale Service Agreements and

the certificate of deposit to Bell Atlantic in June 1995. Subsequently, on June 12, 1995,

BANM activated the Cellexis System in the Tucson area, which system included the

fixed use T-1 line. Bell Atlantic and Cellexis then entered into discussions concerning


